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The Trial in the Hearing Room: 
The McCarthy-Army Hearings 


* 


Mr. Currie: For more than two weeks the attention of the public 
has been captivated by the televised hearings on the McCarthy-Army 
dispute. An outstanding feature of these hearings has been their 
legalism. For the first time millions of Americans have been given a 
ringside view of a congressional investigating committee using meth- 
ods of procedure which seem at least to be the methods of law and 
lawyers. 

In the course of the hearings a number of legal questions have arisen 
in the minds of the public. People are wondering whether these 
proceedings are typical of trials in court. They are wondering about 
the purpose of some of the legal rules which are involved; and they 
are wondering, when the committee invokes legal rules, whether it 
does so in the manner that a court would use. They are wondering 
also—perhaps as we should wonder—whether there are differences be- 
tween these proceedings and ordinary legal proceedings which perhaps 

_ justify some differences in the way that the committee conducts its 
business. 

Here today we have two of my colleagues from the Law School of 
the University of Chicago—Professor Meltzer, a specialist, among other 
things, in the law of evidence; and Professor Kalven, whose special 
interests lie in the field of public law. 

Kalven, in what respects do the committee hea differ from an 
ordinary trial in court? 


Mr. Katven: The ordinary court trial has a series of presuppositions 
Which are a little too tedious to enumerate; but, among them, are 
the independent tribunal, the dignity of the proceedings, the under- 

_ stood tradition of rules and practices which are accepted by the parties, 

the control over the parties, and so forth. In several respects—and, I 

think, inescapably—the hearings cannot meet those standards whether 

ey were intended to or not. Thus, for example, this cannot be an in- 

ee tribunal in the judicial sense, because the committee itself 
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is involved in the subject matter of the inquiry and, moreover, because 
Senator McCarthy is involved as one of the parties. 


Mr. Currie: Do we not have a difference at the very beginning 
in the fact that these hearings are being televised? 


Mr. Katven: Well, yes, I would say that, to my mind, that is per- 
haps the most striking difference. It is the difference which produces 
most consequences in the actual proceedings themselves. 


Mr. Currie: Would it be proper to televise a trial in court? 


Mr. Katven: It is virtually never done; and I think that the Kefauver 
Committee’s use of television caused the bar to take a very careful 
look at the propriety of television in judicial trials. The result has 
been an amendment of the judicial canon which prohibits the televising 
of trials. If I may read briefly from it, it states the case against televising 
them as well as possible: “Televising of court proceedings is calculat- 
ed to detract from the essential dignity of the proceeding; distract the 
witness in giving his testimony; degrade the court; and create mis- 
conceptions with respect thereto in the mind of the public and should 
not be permitted.” 

I would say that the consequence of the hearings being on television, 
for one thing, has made time of the essence, as it has prevented the 
parties from waiting for the orderly chance for rebuttal. That has 
caused the moving, really on both sides, to get their answer in on the 
spot rather than to wait. 

Secondly, it seems to me to have made the American public, in a 
very literal sense, the jury in this case; and it is an intermittent 
jury—a jury which will look at a television set now and then. There- 
fore, it is to the interests of the parties to catch the attention of that jury 
whenever it may be looking. 


Mr. Currie: Cross-examination is a legal device which has played 
a very large part in these proceedings. It is considered a valuable 
adjunct of court proceedings. Meltzer, what are your comments on 


that? 


Mr. Mexrzer: Cross-examination, as you suggest, is considered one 
of the great virtues of the Anglo-American system. In fact, the high 
development of cross-examination is distinctive to our system, and 
it has generally received high praise from lawyers. Occasionally, there 
has been a dissenting voice. It has been suggested that cross-examina- 
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tion not only catches rogues but also sometimes makes honest men 
appear like rogues. 

But, despite that skepticism, cross-examination plays a very useful 
role in exposing defects in a witness’s story, in showing up incon- 
sistencies, and in bringing out the necessary qualifications. It also, of 
course, is helpful in showing the bias of a witness; in showing the 
various reasons which would cause him, consciously or unconsciously, 
to slant his testimony in favor of one or the other party. 


Mr. Katven: May I interpose the remark of a recent authority to the 
effect that only a liar need worry about cross-examination? 


Mr. Metrzer: That authority probably was a lawyer. 


Mr. Currie: One feature of a judicial trial is that the truth is sup- 
posed to result from the fact that the contending parties are adversaries, 
and each one of them can be expected to do his utmost to bring out 
the best in his case and the weaknesses of his opponent’s case. Would 
you say, Kalven, that this is a typical adversary proceeding? 


Mr. Katven: It is a very curious and in my mind almost hitherto 
unexperienced example of both the adversary proceedings and the in- 
quisitorial proceedings at the same time, because both Mr. Jenkins, 
as counsel for the committee, who operates independently of the ad- 
versary proceedings, and then counsel on each side, along with mem- 
bers of the committee, are allowed to operate within it. Mr. Jenkins, 
himself, offers the most interesting evidence of the presuppositions, I 
suppose, behind the system in terms of his switch of personality when 
he moves from direct examination to cross-examination. We have all 
seen him psychologically “take off his coat” as he moves into cross- 
examination. 


Mr. Metrzer: There is one great difficulty in Mr. Jenkins’ position 
which I want to mention. When you are trying a law suit, and if 
your only job is being the lawyer, you need all your faculties. Now, Mr. 
Jenkins, in addition, acts as the quasi-judge. It has been said, perhaps 
unfairly, that Senator Mundt, the chairman, is Mr. Jenkins’ echo. Mr. 
Jenkins is a very busy man, indeed, trying to perform two functions, 
each one of which is a man-sized job; and I have great sympathy for 
the difficulties of his position, particularly when we remember that 
the governor of this trial seems, in large part, to be television and the 
fiewspaper headlines. Very often the kind of rulings which would be 
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postponed by a court so that the parties could hand in their briefs and 
the court could reflect have to be made on the basis of a minute’s notice, 
because the show must go on. You have to “shoot from the hip” very 
often in these hearings; and quite often you miss the bull’s-eye. 


Mr. Currie: Both your comments ought to help members of the 
listening audience understand the very difficult position in which Mr. 
Jenkins is. 


Mr. Katven: Could I add one other difference before we end this 
part of the discussion. As we have said, legal proceedings presuppose 
that the issues have been defined before the trial begins; that they have 
been “joined,” as we say; that they have been made precise; and that it 
is understood what the argument is about. I think that in this case, 
despite the efforts of the parties to state formal charges on each side, 
the issues really are not joined and that beyond that the very nature 
of the issues themselves is puzzling. That is, they do not involve 
reference to prior understood legal notions. 


Mr. Currie: The charge of undue influence, for example? 


Mr. Katven: That charge on the part of the Secretary of the Army 
seems to me a new charge. I think that the committee therefore has 
the difficult job not only of finding the facts here but also of making 
a law as to how much influence becomes undue. 

Finally, I do not think that the hearing has been characterized by a 
tendency to refer back to the charges—to assess the relevancy of ques- 
tions being asked—nearly as frequently as would, of course, occur in 
a trial. 


Mr. Currie: Yes. 


Mr. Metrzer: There is one other point I want to make about the 
difficulties of Mr. Jenkins’ and the chairman’s position. Kalven sug- 
gested it briefly at the beginning. The prestige and the independent 
political status of the parties to this proceeding make it very difficult 
to apply in fact the kind of legal sanctions which are at the background 
of the ordinary legal proceeding—indeed, of the ordinary congressional 
investigation. So that, when a point of order becomes a source of dis- 
order, it very often is impossible to take the kind of action which a 
court could take if the judicial rules were being violated. 


Mr. Currie: With this general understanding that there are some 
conditions which make this a different proceeding from an ordinary 
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trial in court, we can proceed to some of the legal questions which 
have arisen. We agree then that it will not necessarily be true that 
legal judgments can be applied to these proceedings without making 
allowance for these differences. 

First, a number of people seem to have been impressed by the 
ccasional insistence that a witness give a “Yes” or a “No” answer to 
a question. I get the impression that people regard this as a typical and 
rather unreasonable legal tactic. Meltzer, will you comment on the 
committee’s practice in this respect and compare it with the practice 
in court? 

Mr. Metrzer: May I be a little evasive? 

Mr. Currie: You do not have to answer it “Yes” or “No.” 


Mr. Metrzer: I could not answer it “Yes” or “No.” In a judicial 
proceeding, in an appropriate situation, the interrogating lawyer may 
insist on a categorical answer, “Yes” or “No.” However, the court 
in its discretion may permit the witness to qualify such an answer 
when the surrounding context suggests that it would be misleading. I 
think that what we can say is that in some instances the insistence on 
a categorical answer makes it possible to pin down the evasive wit- 
ness. In other situations it becomes a trap for the witness, for the 
witness who is careful and guarded and always wants to qualify. 
He is afraid of that categorical answer. The only thing which the 
courts do is to try to apply a general rule of good sense with the idea 
of speeding up the trial, sharpening the issues, and at the same time 
not distorting the evidence. 

Mr. Currie: Let me ask you what we call a leading question, if I 
may. In fairness to the committee and for the sake of laymen who may 
have been troubled by this fact, would you not agree that the com- 
‘mittee has, so far at least, been rather scrupulously fair in that, when 
it requires the witness to give a direct answer—and it has had some 
difficulty in eliciting direct answers—it is very careful to give the 
‘witness full opportunity to expand and qualify? 

Mr. Metrzer: I would not want my bosses to think that I am 
qualified to answer that question, because I would not be qualified 
ramless I had been watching television all the time or reading all these 
hearings. But I can say that, when I have seen the committee at work, 
iy general, I have felt that it has been doing a reasonable job on this 
“Yes” or “No” proposition. 
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Mr. Katven: Since I am less diligent, I will corroborate the answer. 
From what I have seen of the hearings they have been indulgent 
on that. 


Mr. Currie: Let us pass to one of the major legal questions which 
arose last Wednesday when Senator McCarthy was called as a witness 
regarding the document which he testified was given to him by an 
officer in the intelligence department. Senator McCarthy, you will 
recall, refused emphatically to identify his informant; and, on the 
advice of Mr. Jenkins, the chairman, Senator Mundt, ruled unequivo- 
cally that the Senator was not required, as a matter of law, to dis- 
close the name of his informant. Can you clarify the law on that 
for us, Meltzer? 


Mr. Metrzer: Mr. Jenkins and apparently the Committee were 
relying on the informer’s privilege, which is a standard common- 
law privilege. Its purpose is to encourage citizens to report violations 
of the criminal law; and, in order to do that, it protects the identity 
of the reporter. The privilege generally has been applied to dis- 
closures made to police and to officers such as prosecutors directly 
concerned with the enforcement of the criminal law. And it has 
been applied generally to disclosures concerning criminal activity. 
But the privilege is phrased rather flexibly, and I think that we might 
say that it could be expanded to cover disclosures made by citizens to 
legislative investigators, even though those disclosures do not really’ 
deal with criminal activity but with inept administration or mal- 
administration falling short of criminal conduct. 


Mr. Katven: May I just interpose that, if you push that too far, you 
raise a very interesting problem about the degree to which an investiga- 
tive committee can take over the functions of a policeman. 


Mr. Metrzer: That is an interesting problem, but I do not want to 
get into that while I am dealing with the informer’s privilege. I want 
to assume for the moment that this investigating committee was, in 
general, acting lawfully in conducting its investigations. i 


Mr. Currie: Is the question affected in any way by the circumstance! 


f 


that the informant was perhaps himself guilty of a breach of duty or 


a violation of law in disclosing the information to Senator McCarthy? | 


Mr. Metrzer: That is the crucial consideration here, which was com- 
pletely neglected by Mr. Jenkins and by the committee. The officer, as 
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you suggest, was not just a citizen reporting a crime by somebody else. 
By supplying the document, the officer himself was guilty of a serious 
breach. He violated departmental regulations, based on an act of 
Congress which goes back to about 1789. He violated a presidential di- 
rective—that is to say, an order of the commander-in-chief. He violated 
the Articles of War. And, finally, although I cannot speak definitively 
about this point, because I do not have enough information, there is a 
possibility that he violated a criminal statute. 

It is clear that the informer’s privilege is designed to promote only 
such communications as the community wants to foster; and, when 
we have a communication which itself involves a serious breach, it 
would be a perversion of the privilege to protect the identity of the 
informant. To grant such protection would be to take a privilege which 
is designed to promote law enforcement and make it a cloak, an im- 
plied sanction, for lawlessness. This seems to me to be the meaning, 
whether or not intended, of the committee’s ruling. 


Mr. Currie: It is important that we get the bearing of your com- 
ment here. I take it that you are not necessarily criticizing the ruling 
of Chairman Mundt. You are saying that in your judgment if this kind 
of question arose in court, governed by ordinary rules of evidence, you 
would not be at all sure that the privilege would apply. 


Mr. Metrtzer: I am not necessarily criticizing the result; I am criti- 
cizing the basis for the result. I think that the basis for the result is 
important, because the committee’s ruling seems to be a standing in- 
vitation to government employees to disregard their departmental 
regulations, to engage in a kind of personal anarchy, and to report 
things to senators who have not resorted to a subpoena or orderly 
procedures and who could not, presumably, get the information if 


they did. 


Mr. Currie: Perhaps Kalven would like to comment on this. 
Presumably Senator McCarthy’s freedom not to disclose the name of 
his informant is settled for purposes of this hearing. Does that settle it 
authoritatively for all time? 


_ Mr. Katrven: I would gather that it would settle it only for the 
‘purpose of this hearing, really for the reasons which Meltzer just gave 
+that the final basis of rulings by the chairman here is tied down to 


the ad hoc peculiar quality of the hearing. 


? 
ed 
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I would just like to underscore what Meltzer has said. The defect of 
the way that this was handled is that the committee did not face up 
to the implications of its ruling in terms of sponsoring and fostering 
this kind of communication from the FBI files. The committee might 
decide, having faced up to it, that it meant to do what it did. 


Mr. Metrzer: I want to make it clear that I could not give you a 
case squarely holding my way. But I would also want to make it clear 
that there is no question, if you look at the general theory underlying 
the law of privilege and if you look at similar situations with respect to 
the lawyer-client privilege, the marital privilege, that there would be 
no basis, in my judgment at least, for the recognition of the informant’s 
privilege in this particular case." 


Mr. Currie: Could you give us an illustration of an instance in 
which the privilege would not apply for special reasons? 


Mr. Metrzer: Most of us know that there is a privilege covering 
the client’s communication to the lawyer. But if the client goes to 
the lawyer, not for legal advice, but for help in perpetrating a crime, 
that privilege is not recognized. 


Mr. Currie: You mean that the lawyer would be required to testify 
as to what was said. 


Mr. Mettzer: The lawyer would be required to testify about the 
disclosure. 


1In discussing the general principle of privileged communications, Professor Wigmore 
in his Treatise on the Anglo-American System of Evidence in Trials at Common Law 
says, in regard to the principle of privilege as an exception to the general liability of 
every person to give testimony on all facts on which he is questioned in a court of 
justice, that there are four fundamental conditions which are necessary to establish a 
privilege against the disclosure of “communications between persons standing in a given 
relation.” He maintains that, if these four conditions are present, then a privilege should 


be recognized; but, if they are not, it should not be so recognized. The four conditions 
which he lists are: 


“[1.] The communications must originate in a confidence that they will not be 
disclosed. 

“[2.] This element of confidentiality must be essential to the full and_ satisfactory 
maintenance of the relation between the parties. 

“{3.] The relation must be one which in the opinion of the community ought to be 
sedulously fostered. 

“[4.] The injury that would result to the relation by the disclosure of the communi- 
cations must be greater than the benefit thereby gained for the correct disposal of liti- 
gation.” 


(See John Henry Wigmore, A Treatise on the Anglo-American System of Evidence in 
Trials at Common Law [Boston: Little, Brown & Co., 1940], VIII, 531.) 
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Mr. Katven: There is one other aspect which I would like to ask 
Meltzer about, and that is that not only did the Senator put the docu- 
ment in evidence but he also put in some testimony from his informant. 
It seemed to me to go to more than the identity of the informant. I 
wonder about the possibility of concealing the identity of the informant 
and nevertheless admitting what he said. 


Mr. Currie: Perhaps that goes to the general practice of the com- 
mittee on hearsay, which I hope we will get to in just a minute. 

In the meantime I suggest that another major question which we 
ought to discuss briefly is the one concerning the monitored telephone 
conversations. You recall that Secretary Stevens testified, quite frankly, 
that since he had been in office he had followed a practice established 
by his predecessors and that as a matter of routine he had Mr. Lucas 
make notes on his official telephone conversations. As a matter of fact, 
it is rather common knowledge that this is a general practice among 
high Washington officials and businessmen. Are we to understand from 
the intimations which have been dropped in the course of this proceed- 
ing that people who do this are violating the law? 


Mr. Metrzer: We will have split that question up. The statute, 
Section 605 of the Communications Act, which is probably one of the 
most well-known statutes in the United States today, bans interception 
and divulgence of telephone conversations. Since the statute requires 
both interception and divulgence, one can argue that the mere record- 
ing of a telephone conversation without the other fellow’s consent is 
not a crime; and several attorney generals have taken this position 
on wire-taps. But they are scarcely unbiased, since that position 
would save wire-tapping, without divulgence, from being a violation 
of the statute. This is a pretty fine point, because unless the wire- 
tapper is a neurotic peeping Tom, he would not be intercepting tele- 
phone conversations except for the purpose of divulging them to some- 
body. So the important question here is whether or not the monitoring 
of Stevens’ conversations was interception under the statute. 


‘Mr. Curr: If I understand, you are saying that in your opinion 
probably there is no violation of the law if a party to the conversa- 
aon is having these notes taken for his own use. 
~ Mr. Metrzer: If he does not show them to anybody. 


; Mr. Katven: May I ask for a clarification of how Mundt ruled on 


ale 
his point? 
4 
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Mr. Currie: This particular question, I believe, was not before the 
committee. The question before the committee was whether the tran- 
scripts would be admitted in evidence, and that is the question to which 
Meltzer is speaking now. 


Mr. Metrzer: The controlling legal question underlying the admis- 
sibility question is whether or not the monitoring of these telephone 
conversations was interception; and here the cases are somewhat con- 
fused. Let me try a summary of the leading cases, which will probably 
be unsatisfactory. In 1942 the Supreme Court, while dealing with a dif- 
ferent problem, approved a lower-court ruling that monitoring by a 
party to a telephone conversation, even with a mechanical device, was 
not interception as that term was used in the statute. The lower court, 
whose decision had been approved, relied on a classic legal authority 
—Mr. Webster. His definition of interception indicated that one had to 
interfere with the message en route. Therefore, recording it after it 
reached its terminus was not interception, according to the lower court. 
The lower court also relied on something more substantial, and that is 
that the recording of these conversations did not involve the same 
invasion of the privacy that is involved in wire-tapping, where some 
stranger intrudes himself on a conversation between two other people. 

That Supreme Court case would seem to make everything clear, but 
we have difficulties created by the opinion of a very distinguished judge, 
Judge Learned Hand, who after the Supreme Court case persisted in 
his earlier position that the recording of a conversation by a party was 
interception. Judge Hand’s position was qualified and guarded, but 
we can say in general that that was the drift of his opinion. 

There is one other very important case that I want to mention; and 
that is the case decided in the District of Columbia by the federal 
court in 1953. It is the latest decision; and, after surveying all the 
precedents, the court ruled that monitoring by one of the parties 
to the conversation was not interception under Section 605.” 

We should also notice that, in all the cases before the courts, the 
monitoring was set up specially to “get the goods” on somebody; to 
get evidence of criminal violations; or to disgrace someone. That 
kind of monitoring is much nastier than recording telephone con- 
versations as part of a business routine to facilitate the orderly 
administration of a busy executive’s job. 


Mr. Karven: May I add that, apart from the technical problems 


2 See opinion of Judge Holtzoff on pp. 13-17 of this pamphlet. 
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about construing interception in view of the wording of the statute, 
in the common sense of the situation there really is not much in 
the merits for keeping the conversations out? Is it not true that, if 
Secretary Stevens, for example, had prepared a memorandum im- 
mediately after finishing the conversations, that would be admissible 
if he could recall the conversation and testify to it? 


Mr. Metrzrr: You are quite right. The argument has been that 
excluding the transcripts merely rules out highly reliable evidence 
in favor of the less reliable evidence. 

Mr. Currie: Of course that is always true in all cases of wire- 
tapping. 

Mr. Metrzer: You are quite right, again, Currie; and the distinc- 
tion in this very difficult and technical field would be that, in the 
ordinary case of wire-tapping, you have a stranger intruding him- 
self without the authorization of either party, generally for the purpose 
of getting the goods on somebody. Furthermore, without the tap, the 
stranger would not have heard and could not testify to the conversation 
at all. That is not true of the party. 

Mr. Katven: May I answer that the stranger in the usual tradi- 
tion about wire-tapping, or the tradition against it, is the govern- 
ment itself. That seems to me to distinguish considerably this prob- 
lem from the wire-tapping problem. 

Mr. Currie: Mr. Welch, counsel for Secretary Stevens, and Mr. 
Jenkins, counsel for the committee, seem to agree that it would be 
improper to admit these transcripts in evidence without the consent 
of Senator McCarthy. 

Mr. Metrzer: If I may correct you, I think that Mr. Welch said 
that he would be willing to offer the transcripts, provided the com- 
mittee formally ordered him to do so, even without consent. 


Mr. Currie: In any event, your position is that the problem of 
admissibility is not so serious as it was treated by the committee. 
But are there reasons why the committee might have chosen to 
take the conservative approach to such a problem? 


= Mr. Metrzer: I think that there are. In the first place we have 
<the opinion of one of our most distinguished judges. We do not 
“have a square ruling on this question a the United States Supreme 
4Court. In addition, it is possible, as a technical matter, to bring this 
4 monitoring under a statute which deals with wire-tapping, and 
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“wire-tapping” has an ugly, evil sound. Perhaps the committee 
wanted to be, like Caesar’s wife, above suspicion. 


Mr. Katven: It reminds us that in many of its rulings the com- 
mittee may have reasons which make sense in terms of the peculiar 
quality of these hearings, even though they may deviate a little 
from legal tradition. 


Mr. Currie: I am sure that one of the things which members of 
the radio and television audience have wondered about, especially 
if they have had experience ... 


Mr. Katven: You sound like Chairman Mundt. 


Mr. Currig:... as witnesses in court, is the extent to which witnesses 
have been encouraged to state facts not of their own knowledge but on 
the basis of what someone else told them. A witness in court is 
generally admonished exactly to the contrary. What do you say of 


the committee’s practice with respect to this problem of hearsay 
evidence? 


Mr. Metrzer: The committee has departed from the usual rule con- 
cerning hearsay by admitting it, provided that the person who really 
observed is available for call by the committee. I think that, in 
the nature of this hearing, that is a very sensible modification of 
the hearsay rule, provided that it is not used as a way of forcing a 
witness to smuggle in somebody else’s recollection as his own. 


Mr. Currie: There are many other legal aspects of the hearing which 
might be discussed, of course. Underlying all of them is the basic ques- 
tion of the extent to which a committee like this ought to conform 
to traditional legal procedures. The forms of law have played a major 
part. Parties have enjoyed the right to be represented by counsel, to 
be confronted with witnesses, and to cross-examine. 

As the hearings proceed, we shall have further opportunity to judge 
the value of such safeguards as contributing to the ascertainment of 
truth and as protecting of individual rights. The subcommittee has 
emphasized that, because of the unusual circumstances of the present 
hearing and the positions of the parties, the procedures followed are not 
intended to establish a precedent for congressional investigations 
generally. If the procedures used here, however, are necessary and 
proper, the lesson will not be easily unlearned. This is a matter as to 


which the people shall judge. 


OPINION OF JUDGE HOLTZOFF ON 
MONITORED CONVERSATIONS 


United States v. Sullivan (116 F. Supp. 480) 
United States District Court, District of Columbia, November 19, 1953 


* 


The question presented is whether the action of a law enforcement 
officer in listening to a telephone conversation between an informer 
and a suspect, with the knowledge and consent of the former, is with- 
in the ban of the statute prohibiting what is popularly known as “wire 
tapping.” 

This is a motion to suppress evidence in a criminal prosecution for 
violations of the Narcotic Acts. The motion is directed against articles 
seized pursuant to a search warrant on premises occupied by the de- 
fendant. It is claimed that the search warrant was illegally issued 
in that the affidavit on which it was based, indicated that some of the 
information was obtained by listening to a telephone conversation 
between an informer and the defendant, in which arrangements were 
made for the purchase of a narcotic drug from the defendant. It is 
admitted by both parties that this conversation was overheard with the 
knowledge and consent of the informer. 

No constitutional question is involved, since interception of a message 
does not constitute a violation of any constitutional right.t The subject 
is within the regulatory power of the Congress. The statute on which 
the defendant relies is contained in Section 605 of the Act of June 19, 
1934, 48 Stat. 1103; 47 U.S.C.A. § 605, the pertinent provisions of which 
read as follows: 

* * * no person not being authorized by the sender shall intercept any com- 


munication and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person; * * *. 


It is obvious from the phraseology of the statute that it was aimed at 
actions of two types: first, it sought to prohibit a telephone switchboard 
operator from divulging any conversation that may be overheard, or 
telegraph or radio operator from disclosing the contents of a telegram 
or radiogram; and second, it sought to preclude any Gaauteenced 
person from surreptitiously attaching some mechanical apparatus to 
@ telephone or telegraph wire and thereby listening to or otherwise 


1Olmstead v. United States, 277 U.S. 438, 48 S.Ct. 564, 72 L.Ed. 944. 
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intercepting communications passing over the wire, without the knowl- 
edge of the parties to the conversation or message as the case may be. 

It was originally argued by attorneys representing the United States 
that the prohibition should not be construed as applying to the Gov- 
ernment, just as laws prescribing speed limitations do not apply to a 
policeman pursuing a criminal, or to the driver of a fire engine re- 
sponding to an alarm. This contention was overruled by the Supreme 
Court, against a vigorous dissent. It was held that Federal agents were 
not excluded from the ban of the statute, and that if it were desired 
to exempt them entirely or partially, the matter was one for the Con- 
gress to determine. It was concluded that evidence obtained by tapping 
telephone wires was inadmissible in a Federal court on the ground 
that the giving of testimony necessarily involved divulging information 
obtained by this means.” This prohibition was extended by judicial 
construction to cover not only the intercepted communications them- 
selves, but also evidence procured through the use of knowledge gained 
from such communications.’ In this district this ban has been applied 
to the use of such information in an affidavit submitted in connection 
with an application for a search warrant.* 

The problem presented in the case at bar is, however, far different. 
It involves a situation in which one of the parties to the conversation 
permitted another person to listen to it. Obviously, it could hardly have 
been within the contemplation of the Congress to prohibit such a 
practice, which is frequently followed for entirely legitimate and in- 
nocuous purposes. For example, it is common for busy executives, 
both in private industry and in Government, to ask their secretaries 
to listen on an extension to telephone conversations and make notes of 
what is said. Likewise it is not unusual to attach a mechanical recording 
device to a telephone instrument for similar purposes. Sometimes the 
other party to the conversation is informed that notes are being taken, 
or a record is being made, but frequently he is not. A doubtful con- 
struction of the statute that would prohibit such accepted usages should 
not be adopted. An unequivocal expression on the part of the Congress 
to preclude a person from permitting his secretary to listen to his 
telephone conversations would seem to be required in order to stop 


2 Nardone v. United States, 302 U.S. 379, 382-384, 58 S.Ct. 275, 82 L.Ed. 314. 


3 Weiss v. United States, 308 U.S. 321, 60 S.Ct. 269, 84 LEd. 298; Nardone vy. 
United States, 308 U.S. 338, 60 S.Ct. 266, 84 L.Ed. 307. 


4 United States v. Plisco, D.C., 22 F. Supp. 242. 
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this practice. In this connection, we must bear in mind that every 
statute must receive a sensible construction and should not be inter- 
preted in such a manner as to reach an absurd result.® If possible every 
statute must be construed with a view to effectuating the legislative 
intent. Obviously the Congress could not have intended to enact a ban 
on harmless recognized practices that are in the interests of accuracy 
and efficiency. Its attention was directed to illegitimate disclosure of 
messages by confidential employees and to surreptitious wire tapping, 
which appeared abhorrent and pregnant with danger. 

The first reported case in which this subject was considered is the 
decision of Judge Gibson for the Western District of Pennsylvania, in 
United States v. Yee Ping Jong, 26 F.Supp. 69. As is true of the case 
at bar, this ruling also involved a prosecution for the violation of 
narcotic laws. In both instances, an agent of the narcotic bureau caused 
an informer to call the prospective defendant on the telephone. With 
the informer’s knowledge the telephone conversation was recorded by 
a device attached to the telephone wire. The court held that the record 
of this conversation was admissible in evidence at the trial. This de- 
cision is on all fours not only as to the principle of law involved, but 
also as to the facts. Judge Gibson commented on this matter as follows, 
26 F.Supp. at page 70: 

The manner in which the conversation in question was recorded does not 
seem to present such an interception as is contemplated by the quoted statute. 
Webster’s New International Dictionary defines the verb “intercept” in part as 
follows: “To take or seize by the way, or before arrival at the destined place; 
* * *” The call to the defendant was made by Agent White, and the conversa- 
tion between his interpreter and the defendant was not obtained by “tapping 
of the wire” between the locality of call and the locality of answer by an un- 
authorized person, but was, in effect, a mere recording of the conversation at 
one end of the line by one of the participants. 

A different result was subsequently reached in the Second Circuit in 
United States v. Polakoff, 112 F.2d 888, 134 A.L.R. 607. The basis of 
the court’s decision was that the word “sender” as used in the statute 
applied to both parties to a telephone conversation and that, therefore, 
unless both parties consented to its interception the statutory ban ap- 
plied. Judge Clark wrote a strong dissenting opinion, in which he 
* 5 Church of the Holy Trinity v. United States, 143 U.S. 457, 12 S.Ct. 511, 36 L. 
Fd. 226; Pickett v. United States, 216 U.S. 456, 461, 30 S.Ct. 265, 54 L.Ed. 566; 

American Security & Trust Co. v. Commissioners of District of Columbia, 224 U.S. 


491, 495, 32 S.Ct. 553, 56 L.Ed. 856; Crooks v. Harrelson, 282 U.S. 55, 51 S.Ct. 49, 
B L.Ed. 156. 
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relied on United States v. Yee Ping Jong, supra, and made the follow- 
ing significant observations, 112 F.2d at page 891: 
* * * * * * * * e 

Reasons of policy justify the making of telephonic communications privileged 
for the two parties involved; they do not justify making them so privileged to 
one party as against use by the other. 

There can be no real distinction—there is none suggested in the statute or by 
common sense—between these recordings and a transcription made by a private 
secretary over the telephone in an outer office, or by a servant on an upstairs 
extension in a house, or even by a person listening at the telephone receiver held 
by the party to the conversation. Nor can it be of importance whether the 
transcriber or the party first makes the suggestion for the recording; in either 
event it is the party who has the power to direct or prohibit its transcription. 
Neither is it important whether evidence of the conversation comes from the 
mechanical device of a record or from testimony of those directed to listen in, 
except that the mechanical device gives the more trustworthy evidence. 

Subsequently in Goldman v. United States, 316 U.S. 129, 134, note 
8, 62 S.Ct. 993, 995, 86 L.Ed. 1322, the Yee Ping Jong case, supra, was 
cited as an authority in support of the following statement contained 
in the opinion of Mr. Justice Roberts: 

As has rightly been held, this word [ie., “intercept”] indicates the taking 

or seizure by the way or before arrival at the destined place. It does not ordi- 
narily connote the obtaining of what is to be sent before, or at the moment, 
it leaves the possession of the proposed sender, or after, or at the moment, it 
comes into the possession of the intended receiver. 
The inference seems to be justified that the Supreme Court has ap- 
proved the conclusion in the Yee Ping Jong case and that, therefore, 
the Polakoff case should not be regarded as authoritative. In fact this 
was the view of one of the Circuit Judges for the Second Circuit in 
Reitmeister v. Reitmeister, 162 F.2d 691, where Judge Chase stated in 
a concurring opinion, 162 F.2d at page 697: 

Because I do not believe that our decision in United States v. Polakoff, 2 
Cir., 112 F.2d 888 [134 A.L.R. 607] has survived that of the Supreme Court in 
Goldman v. United States, 316 U.S. 129, 62 S.Ct. 993, 86 L.Ed. 1322, I do not 
think that Sec. 605 of Title 47 U.S.C.A., can now be given the meaning and 
scope then attributed to it. 


Thus the status of the Polakoff case is impaired both by the approval 
of the Yee Ping Jong case by the Supreme Court, as shown above; and 
also by the fact that there was both a strong dissent in the original 
opinion in the Polakoff case and a subsequent recognition by one of 
the Circuit Judges for the Second Circuit of the fact that the Polakoff 
case must be deemed no longer law in view of the Supreme Court 
opinion in the Goldman case. 
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: In desc court, the point was decided in United States v. Lewis, 87 
F Supp. 970, 973, where the view of Judge Gibson in the Yee Ping 
_ Jong case was adopted in the following words: 

In my opinion the statute is violated if a third person, unbeknownst to either 
_Party.to the conversation, listens to what passes over the line and then divulges ~ 
_.what he has heard, or, if the third person causes the conversation to be recorded 

_ by a mechanical or-electrical device, without the knowledge of either party to 
the conversation, and then discloses what has been recorded. I hold that it is 

not a violation of the statute if the conyersation is recorded, manually, me- 
~chanically, or electrically, at the instance of or with the consent or knowing 
"acquiescence of one of the parties to it. 


While the conviction in the Lewis case was reversed on other grounds, 
87 US. App.D.C. 274, 184 F.2d 394, 24 A.L.R.2d 881, this point was 
‘not discussed by the Court of Appeals and, therefore, the foregoing 
ruling was not disapproved. 
_. The Court of Appeals for this jurisdiction has not expressly passed 
upon the question here involved. In James v. United States, 89 
" US.App.D.C. 201, 191 F.2d 472, there is a remark that seems to support 
_ the defendant’s contention in this case. That comment, however, was 
obiter dictum and cites the Polakoff case as an authority. It does not 
appear that the Court of Appeals had before it the later history of the 
- Polakoff case. In any event, as has been frequently held both by the 
~ Supreme Court and by the Court of Appeals, a dictum should not be 
_ regarded as a ruling. The question must be deemed still open so far 
as the Court of Appeals for this Circuit is concerned. On the other 
hand, on principle as well as in the light of the state of the authorities 
discussed above, the conclusion seems inescapable that the Act of © 
Congress does not apply to listening to a telephone conversation with 
the consent of one of the parties to it. 

- There is another matter to be considered in this connection. The 
use of decoys and the employment of artifice and stratagem in the 
detection of crime and the apprehension of criminals, has been ap- 
roved by the Supreme Court.® Court records. show that in a great 
majority of prosecutions under the narcotic laws, such means are used 
»y law enforcement agencies. It would be incongruous and untenable 
0 say that any decoy, artifice, or stratagem may be used provided it 
“Goes not involve the telephone. 

"4 * Motion to suppress is denied. 


Z Rbocrellsy. United States, 287 US. 435, 53 S.Ct. 210, 77 LEd. 413, 
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